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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                        Misc. Case No. 08/15 

                            U/S 127 of Cr PC. 

   Smti Muhila Nath……………First Party/Petitioner 

                               v. 

   Sri Dhanswar Nath…………Opposite Party 

Ld. Advocates: For First Party………Smti Titu Moni Baruah 

                           For OP…………..Sri A.K.Das 

Evidence Recorded on : 04.7.15, 13.08.15 

Argument heard on: 01.09.15 

Judgment delivered on: 17.09.15 

                       J U D G M E N T 

 

1. The case of the first party, in brief, is that the first party, Smti Muhila 

Nath is the legally wedded wife of the opposite party (OP), Sri 

Dhaneswar Nath. In the Misc case, No. 33/04, filed u/s 125 Cr PC,  the 

Court had directed the OP to pay Rs.1000/-( One Thousand), per month 

to the first party for her maintenance. Since then, the OP has been 

paying Rs.1000/- per month as maintenance to the first party, though 

not in a regular manner. But now, the first party is ill and money is 

required for her treatment. As a result of her illness, she is not in a 

position to do any work for her livelihood. Further, the price of goods 

has increased over time. Hence, in order to meet the health needs and 

for livelihood, the maintenance amount of Rs.1000/- is not at all 

sufficient. The first party is facing lot of problems in sustaining herself. 

Hence, the amount of maintenance may be increased from Rs.1000/- to 

Rs.5000/-. 

2. In reply, the OP, in his written statement, has stated that he has been 

paying the monthly maintenance amount on regular basis. He is a 

retired govt. employee. He had retired in 2006. He had retired as a 

police constable, and gets a limited pension. He had married the first 

party in the year 1969, but in that year itself, he had divorced his wife 

in the presence of Panchayat, and since then, they had prated their 

ways. In 1970, after the divorce, the OP had married another woman. 

OP has three children from the second marriage. At present the OP is 



2 
 

maintaining his second wife, his grand-children and unemployed son. 

On the other hand, the first party has two sons. One works in a 

company and the other son, is an employee in Indian Railways. The two 

sons are providing adequate support to the first party for her 

maintenance. Further, after their separation, the first party has been 

enjoying possession over 6 bighas of ancestral land of the OP. 

Moreover, OP is a 70 years old man, and has to spend money for his 

illness. Hence, the petition of the first party is liable to be dismissed.  

3.  POINTS FOR DETREMINATION: 

a) Whether the first party, is entitled to an enhancement of monthly 

maintenance amount by way of variation in the maintenance order 

passed, due to change in circumstances? 

DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Smti Muhila Nath, the first party, in her examination in chief has 

stated that she has filed this case against her husband, Sri Dhaneswar 

Nath, for enhancement of the amount of maintenance. The OP has 

been paying her Rs.1000/- per month, but not in a regular manner. She 

stated that she cannot sustain herself, with Rs.1000/- per month. She is 

becoming old and she often falls ill. That is why, the maintenance 

amount should be increased. The OP is a retired Govt. employee. The 

OP is economically wealthy person . She has stated that she has prayed 

for Rs.5000/- as maintenance per month from him. At present, OP gets 

pension. In addition to that, he has a shop and land.  

5. In his cross examination, she has stated that she has not read her main 

petition. It was being read out to her, but she had forgotten. She 

denied the suggestion that it is not mentioned in her main petition that 

the OP has land, shop, house etc. She does not remember the year in 

which she was married to the OP. She has not submitted any medical 

document, in this case, showing her illness. She has two major sons. 

One is in service in Indian Railways. She stated that she does not know, 

in whose name the shop, has been registered. She has not submitted 

any document in the Court, showing land in the name of the OP. She 

has stated that she is still living on the land, on which the OP had 

brought her after their marriage. She stated that she works as daily 

labour in the house of Surjya Chetri, Kharge Chetri , Jiten Chetri etc. 

They were not cited as witnesses in this case. She denied the 

suggestion that she has not fallen ill. She denied the suggestion that 

she had lodged the case against the OP without any valid ground.  

6. PW2, Sri Tanu Ram Nath, in his examination in chief has stated that the 

first party is his sister. The OP is the husband of his sister. The first 

party is sustaining herself, somehow, by doing labour work. The first 
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party has two sons. The two sons live separately. The physical health of 

the first party is not at all good. At times, her health recovers but at 

times she falls ill. The OP is a retd. police personnel. The OP is a 

pension holder. The OP has sufficient land. The elder son of the OP 

works in police dept. and the younger son does business. The OP is 

economically able person. 

7. In his cross examination, he has stated that the OP had married his 

sister in 1945-47, but he does not remember the date well. The OP had 

married another woman, later on. The OP has two sons and one 

daughter from his second marriage. The first party had lodged the case 

for maintenance( u/s 125 Cr PC), after 30 years. The first party is still 

residing on the land of the OP.  

8. PW3, Sri Amiya Kr. Nath, in his examination in chief has stated that the 

first party has lodged this case for enhancement of the maintenance 

amount. The first party is living by doing labour work. She has two 

sons, who stay separately outside. The first party is quite old. She 

cannot do daily labour work. The OP is a pension holder. She has two 

sons. One has service and the another son does business. The OP has 

farm land of about 15 bighas. He is an economically able person. The 1 

katha of land, on which the first party is residing, is her own land. 

9. In his cross examination, he has stated that he has seen document, 

showing 15 bighas of land of OP. He stated that one of the sons of the 

first party works in Railways. The shop is in the name of Sri Dipak Nath, 

one of the sons of the OP. The OP has an another family, having wife, 

children and grand-children. The OP had retired from service 10 years 

ago. 

10. DW1, Sri Dhaneswar Nath, the OP , in his examination in chief has 

stated that the marriage between him and the first party was 

solemnized in the year 1969. She had lived with him till 1972. 

Thereafter, she had lived separately from him. He stated that he used 

to work in Shillong. One day he had come from Shillong, to his home. 

He found his wife, i.e the first party and his brother, Sri Kaliram Nath 

sleeping in the same bed. He had called a public meeting over the issue. 

He stated that his wife had told the public that she does not want to live 

with him. On that day, public had told him and his wife to live 

separately. Thereafter, in 1975, he had married another woman. He had 

two sons and one daughter from his second marriage. They are 

married. He has grand children, who stay with him. He used to work in 

police dept. as constable. He had retired in the year 2000. The first 

party had lodged the maintenance case, in 2004, after the death of his 

brother, Kaliram Nath. The first party has two sons, who are major. Her 

younger son works in Railway dept. and the elder son works in 
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Bangalore as a mason. He also stated that the first party is living on 2 

bighas of his land. He is physically ill.  He has nerve disease. His hands 

tremble and he cannot do work properly. His second wife had diabetes. 

She had to be taken to the International Hospital, Guwahati, on monthly 

basis for check-up. At present,  he has 3 bighas of land in his name, 

which is a farmland. He stated that the D.N Enterprise, in Gohpur, is in 

the name of his younger son, Sri Deepak Nath. His elder son had liver 

problem, who is undergoing treatment at International Hospital. He is 

not in a position to pay enhanced maintenance amount. He is not 

economically fit.  

11. In his cross examination, he has stated that he has forgotten, whether 

he has filed written statement, in this case. Thereafter, he stated that 

the signatures on the W.S, is his signatures. He does not know, what 

has been written in the petition of the first party. He has 3 bighas of 

farm land. He has 1 bigha of land, where his house is situated. One 

bigha of land is in the name of other person. He has submitted 

documents to show land in his name. His one son owns a shop. Another 

son has a service, but he has no connection with him. He has not 

submitted any document showing his illness. The first party has 2 

bighas of his land, under possession( bari land). The first party stays 

with her daughter in law and grand-children. He denied the suggestion 

that he is bound to give her enhanced maintenance amount of 

Rs.5000/-, as the first party has grown old. He has not submitted 

document showing diabetes of his second wife.  

12. DW2, Sri Jiten Nath, in his examination in chief has , inter alia, stated 

that the boundary between his house and that of the first party is same. 

The OP was a police constable. OP has a second wife, three children. 

One day the OP discovered the illicit relationship between the first party 

and his brother. As per the decision of public, the OP and the first party 

separated. The first party has two children. One of her son works  in 

Railway and the other works outside. Kaliram Nath used to do service in 

Railways. As Kaliram had died, his son got a job. The land, where the 

forst aprty is living belongs to the OP, who had left this land. The OP is 

a sick man and his wife has diabetes. The shop in Gohpur, is in the 

name of Sri Dipak Ntah.  

13. In his cross examination, he has stated that  he has come to the Court 

with the OP, who is his brother in law. The second marriage of OP was 

solemnized 25-30 years ago. One of the sons of OP has a shop of 

books, dish etc. He stated that he knows that the OP does farming over 

8/9 bighas of land, but he does not know, in whose name, the land has 

been registered. He stated that OP stays with his son, together. He 

stated that he does not know, how much he gets as pension. He does 
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not know the income of OP. In the house of first party, two of her 

daughter in laws lives together. He denied the suggestion that the first 

party stays alone. He stated that apart from the land, on which the first 

party is residing, she has no other source of income.  

14. DW3, Sri Ramesh Ch. Nath, in his examination in chief has stated that 

OP used to work in police dept., but now he has retired. The OP had 

married another woman, after the illicit relationship of the first party 

came to light. In 1975, a public meeting took place, over the issue of 

illicit relationship of the first party. He was present in that meeting. 

Since, then the first party and the OP used to live separately. The 

dwelling place of the first party is on the land of the OP. OP has his own 

family. The first party has two sons. One is working in Railways, and the 

other is doing private work, in  Bangalore. Kaliram Nath, who is the 

brother of the OP, used to work in Railways. The OP is not able to pay 

enhanced maintenance. OP gets pension in old scale. He stated that 

Amiya Kr. Nath is his second son. 

15. In his cross examination, he stated that OP is from his village. He does 

not know, how much pension OP gets. He does not know, properly, how 

much land OP has. OP has 3-4 bighas of land. The land was purchased 

by his sons. He has come to the Court, as told by OP to come. The 

marriage between the two parties might have solemnized in 1974-75. 

After 3-4 years from that period, the OP had married another woman. 

One of the sons of OP has a stationery shop. The other son is a service 

holder. The first party has been sustaining on her own with her two 

sons, after separating from the OP. He denied the suggestion that he 

had deposed falsely, in the interest of the OP. He stated that Amiya 

Nath stay with him. Chitra Nath and Sudhiram Nath are brothers. He 

and Amiya Nath eats together.  

 

16. APPRECIATION OF EVDIENCE: 

17. The OP, in his evidence has admitted that he is a retired police 

constable. He had retired in the year 2000. Thus, it is established that 

he  has the capacity to pay the first party. In fact, the first party, has 

stated in her evidence that the OP has been paying her maintenance at 

the rate of Rs.1000/- per month, though not in regular manner.  

18. The allegation of illicit affair of the first party and the fact of the first 

party and the OP, living separately for many years, are not relevant for 

consideration, in this case. This is because, the issue of entitlement to 

maintenance, had been already decided in the earlier case, filed u/s 125 

Cr PC. Further the fact that the OP had retired from service is also not a 

change is circumstance because, this was prior to the institution of the 
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case u/s125 CrPC, which was under consideration before the earlier 

court. What is important in context of the present petition, is whether 

any change in the pecuniary circumstance of the petitioner or OP, has 

taken place or not. 

19. However, the prices of goods and other necessities of life has increased, 

since the date of order of maintenance in the case u/s 125 Cr PC, i.e 

since 18.12.2006. Hence, the inflation, over the time, i.e from the date 

of the previous order till date, can be treated as change in pecuniary 

circumstance of the first party. Hence, it is difficult to maintain oneself 

on a monthly maintenance of Rs.1000/, particularly, in old age. 

20. However, at the same time, it is relevant to consider the fact that the 

two sons of the first party are major, and both are working. It is on 

record, that one of the sons is an employee in Indian Railways. The 

other son is working in Bangalore. Further, it is on record, that the first 

party is residing on the land, which belonged to the OP. Moreover, the 

OP  has another wife, to be maintained.  

21. Considering all aspects, I direct the OP, Sri Dhaneswar Nath, to pay 

Rs.2000/-(Two Thousand Rupees) to the first party, Smti Muhila Nath, 

per month, as altered maintenance amount, per month, from the date 

of this order. 

22. The judgment/ final order is pronounced in the open court on this 17th 

of September, 2015. The judgment/ final order is prepared under my 

hand and seal of this Court . 

23.  The case is, accordingly, disposed of. 

 

                                                             (K.K. Sharma) 

                                                           S.D.J.M, Gohpur.                                 


